meet 


PROTECTION TO TRADE-MARKS 


TRADE-MARK 
REPORTER 


DECEMBER 





ANNOUNCEMENT 


The completed volumes of The TRADE-MARK 
REPORTER may be had in a BUCKRAM 
BINDING, as well as in CLOTH. 


Most of our subscribers have completed their 
sets of bound velumes. Have you? If not, con- 


sult the price list below. 


If your monthly issues are in good condition, we 
will exchange them for a bound volume. The 
charge is nominal and merely covers the cost of 


binding. 


BOUND VOLUMES 


Exchange for 
New monthly issues 


‘Brown Cloth, Vols. 1-5, $3.50 
Later Vols. 4.00 
Brown Buckram, Vols. 1-5, 4.00 
Later Vols. 4.50 
Half Morocco, Vols. 1-5, 5.00 
Later Vols. 6.00 


Books will be shipped by cheapest method. 


Transportation is added to the above prices. 








CONTENTS 


Supreme Court of the United States: 


The Coca-Cola Company v. The Koke Company of 


Ce TTT ee ree ee ee etre 


United States Circuit Court of Appeals, Eighth Circuit: 
Benjamin Ansehl v. Thomas L. Williams 


United States District Court for the Eastern District of 
Missouri: 


Charles Tweedie v. The Royal Company 


Court of Appeals of Maryland: 
Corkran, Hill & Co., Inc., v. A. H. Kuhlemann Co..... 
A. H. Kuhlemann Co. v. Corkran, Hill & Co., et al..... 


Court of Chancery of New Jersey: 
United Cigar Stores Company of America v. United Con- 


PE CeO... » éccaewhawe de snd <elaaetene ee 


Decisions of the Commissioner of Patents: 
Representation of Goods 
Trade-Mark Use 


Use in Interstate Commerce 














Published 


bp the 


GAnited States Trade-Mark Association 


AT 187-189 COLLEGE ST., BURLINGTON, VT. 
AN ORGANIZATION FOR THE PROTECTION OF TRADE-MARKS AND TRADE-NAMES 


Editorial Office 
32 NASSAU STREET, NEW YORK 


Organized 1878 
Medal, World's Columbian Exposition, 1893 Grand Prix, Paris Exposition, 1900 





OFFICERS OF THE ASSOCIATION 





PRESIDENT 
ED TRE a ob. i665 000 kdcadeesdedsas 200 Fifth Avenue, New Yor’ 
VICE-PRESIDENT 

hs) J, ORs os oso 6 ascersveseedecavacanesewe 3? Pearl Street, New York 
TREASURER 

AS A ee ree errs ee rr ee ey pry ree Buffalo, New York 
SECRETARY 

SIRTHEUR “WR. TAT oc iicc kc ccccvsesctes $2 Nassau Street, New Yor’ 

Editor 


ARTHUR WM. BARBER 


Assistant Editor 
ERNEST TOWNSEND WILLIAMSON 





Copyright, 1920 


by 
The United States Trade-Mark Association 


Entered as second-class matter March 20, 1917, at the Post Office at 
Burlington, Vermont, under the act of March 3, 1879. 


NOTICE TO ATTORNEYS 


The Trade-Mark Reporter wishes to publish all cases of trade-mark 
infringement or unfair competition decided by any court in the United 
States and will appreciate the courtesy of attorneys in forwarding copies 
of any opinions not elsewhere published or in forwarding copies to us ia 
advance of their appearance in official publications. 


Address all communications to 32 Nassau Street 
New York City 








THE COCA-COLA CO. V. THE KOKE CO. OF AMERICA, ET AL. 44] 


Tue Coca-Cota Company v. THe Koxe Company or AMERICA, 
ET AL. 


Supreme Court of the United States 


December 6, 1920 


1. Trapve-Marxs—InrrinceEMent—Derense or “Uncirean Hanops.” 

Where the name trade-mark of a popular drink and the labels 
used upon the bottles in which it was sold indicated that it contained 
ingredients which had actually been eliminated, but the public had 
come to regard the name merely as designating a beverage manufac- 
tured by the plaintiff, the plaintiff should not, under the doctrine of 
“unclean hands,” be denied relief against a palpable infringer. 
Trapve-Marxs—Conruictinc Marxs—“Coca-Coia”—“Dopre.” 

Held, that the word “Dope,” applied to a drink, did not suggest 
“Coca-Cola” sufficiently to entitle the owner of the latter to enjoin 
the use of the former. 


B.S) 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Ninth Circuit. Decree of the Circuit Court re- 
versed. Decree of the District Court modified and affirmed. See 
6 T. M. Rep. 349 and 9 T. M. Rep. 242. 


Mr. Justice Hoimes delivered the opinion of the Court. 

This is a bill in equity brought by the Coca-Cola Company 
to prevent the infringement of its trade-mark “Coca-Cola” and 
unfair competition with it in its business of making and selling 
the beverage for which the trade-mark is used. The District Court 
gave the plaintiff a decree. 235 Fed. Rep. 408 [6 T. M. Rep. 
349]. This was reversed by the Circuit Court of Appeals. 255 
Fed. Rep. 894 [9 T. M. Rep. 242]. Subsequently a writ certiorari 
was granted by this court. 250 U. S. 637. 

It appears that after the plaintiff's predecessors in title had 
used the mark for some years it was registered under the Act of 
Congress of March 3, 1881, and again under the Act of February 
20, 1905, c. 592, 38 Stat. 724. Both the courts below agree that, 
subject to the one question to be considered, the plaintiff has a 
right to equitable relief. Whatever may have been its original 
weakness, the mark for years has acquired a secondary significance 
and has indicated the plaintiff’s product alone. It is found that 
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defendant’s mixture is made and sold in imitation of the plaintiff's 
and that the word “Koke” was chosen for the purpose of reaping 
the benefit of the advertising done by the plaintiff and of selling 
the imitation as and for the plaintiff's goods. The only obstacle 
found by the Circuit Court of Appeals in the way of continuing the 
injunction granted below was its opinion that the trade-mark in 
itself and the advertisements accompanying it made such fraudulent 
representations to the public that the plaintiff had lost its claim 
to any help from the court. That is the question upon which the 
writ of certiorari was granted and the main one that we shall dis- 
cuss. 

Of course a man is not to be protected in the use of a device, 
the very purpose and effect of which is to swindle the public. But 
the defects of a plaintiff do not offer a very broad ground for allow- 
ing another to swindle him. The defense relied on here should be 
scrutinized with a critical eye. The main point is this: Before 
1900 the beginning of the good-will was more or less helped by the 
presence of cocaine, a drug, that, like alcohol or caffein or opium, 
may be described as a deadly poison or as a valuable item of the 
pharmacopeia, according to the rhetorical purposes in view. The 
amount seems to have been very small, but it may have been enough 
to begin a bad habit, and after the Food and Drug Act of June 
80, 1906, c. 3915, if not earlier, long before this suit was brought, 
it was eliminated from the plaintiff's compound. Coca leaves still 
are used, to be sure, but after they have been subjected to a drastic 
process that removes from them every characteristic substance ex- 
cept a little tannin and still less chlorophyl. The cola nut, at best, 
on its side furnishes but a very small portion of the caffein, which 
now is the only element that has appreciable effect. That comes 
mainly from other sources. It is argued that the continued use of 
the name imports a representation that has ceased to be true and 
that the representation is reinforced by a picture of coca leaves and 
cola nuts upon the label and by advertisements which, however, 
were many years before this suit was brought, that the drink is 
an “ideal nerve tonic and stimulant,” etc., and that thus the very 
thing sought to be protected is used as a fraud. 
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The argument does not satisfy us. We are dealing here with 
a popular drink, not with a medicine, and although what has been 
said might suggest that its attraction lay in producing the expecta- 
tion of a toxic effect, the facts point to a different conclusion. 
Since 1900 the sales have increased at a very great rate correspond- 
ing to a like increase in advertising. The name now characterizes 
a beverage to be had at almost any soda fountain. It means a 
single thing coming from a single source, and well known to the 
community. It hardly would be too much to say that the drink 
characterizes the name as much as the name the drink. In other 
words, “Coca-Cola” probably means to most persons the plaintiff’s 
familiar product, to be had everywhere, rather than a compound 
of particular substances. Although the fact did not appear in 
United States v. Coca-Cola Co., 241 U. S. 265, 289, we see no 
reason to doubt that, as we have said, it has acquired a secondary 
meaning in which perhaps the product is more emphasized than 
the producer, but to which the producer is entitled. The coca 
leaves and whatever of cola nut is employed may be used to justify 
the continuance of the name or they may affect the flavor, as the 
plaintiff contends, but before this suit was brought the plaintiff 
had advertised to the public that it must not expect and would not 
find cocaine, and had eliminated everything tending to suggest 
cocaine effects, except the name and the picture of the leaves and 
nuts, which probably conveyed little or nothing to most who saw it. 
It appears to us that it would be going too far to deny the plaintiff 
relief against a palpable fraud because possibly here and there an 
ignorant person might call for the drink with the hope for incipient 
cocaine intoxication. The plaintiff’s position must be judged by 

1 This case was brought under the Food and Drugs Act of 1906. One 
of the questions raised was whether “Coca-Cola” was a “distinctive name” 
under the fourth specification of section 8 of the Act, so as to relieve 
the Coca-Cola Company of the charge of misbranding. The court was of 
opinion that it could not be said as a matter of law that the name was 
not primarily descriptive of a compound with coca and cola ingredients, 
and that there was no basis for the conclusion that the designation had 
attained a secondary meaning as the name of a compound from which 


either coca or cola ingredients were known to be absent.—Editor of Tue 
Trape-Mark Reporter. 
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the facts as they were when the suit was begun, not by the facts 
of a different condition and an earlier time. 

The decree of the District Court restrains the defendant from 
using the word “Dope.” The plaintiff illustrated in a very striking 
way the fact that the word is one of the most featureless known 
even to the language of those who are incapable of discriminating 
speech. In some places it would be used to call for coca-cola. It 
equally would have been used to call for anything else having about 
it a faint aureole of poison. It does not suggest coca-cola by sim- 
ilarity, and whatever objections there may be to its use, objections 
which the plaintiff equally makes to its application to coca-cola, we 
see no ground on which the plaintiff can claim a personal right to 
exclude the defendant from using it. 

The product including the coloring matter is free to all who 
can make it if no extrinsic deceiving element is present. The in- 
junction should be modified also in this respect. 

Decree reversed. Decree of District Court modified and 
affirmed. 


BensJAMIN ANSEHL Vv. THomas L. WILLIAMS 
(267 Fed. Rep. 9) 


United States Circuit Court of Appeals, Eighth Circuit 
July 15, 1920 
Rehearing Denied, September 27, 1920 


1. Trape-Marxs—Use—Extent or User as Arrectinc Ricut to Pro- 

TECTION. 

In order to be protected against infringement, it is not essential 
that the use of a trade-mark should have been long continued, or that 
the article to which it is applied should be widely known. A pro- 
prietor is entitled to protection from the time of commencing the user 
of the trade-mark. 

2. Trape-Marxs—TrrL—E—ABANDONMENT. 

Abandonment of the title to a trade-mark depends upon the 
intention to abandon. 

3. Trape-Marxs—ABANDONMENT—BvRDEN OF Proor. 

Where it is asserted that a trade-mark has been abandoned, the 
burden of proof to establish the intention to abandon is upon the party 

seeking to take advantage of the abandonment. 


wha a. ‘ 





District Judge. 
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Trave-Marxs—ABANDON MENT—EvIDENCE. 

The fact that the owner of a trade-mark entered the employment 
of another during a period of about eight months, his business being 
meanwhile conducted for him by members of his family, did not furnish 
proof of his intention to abandon the mark. 

Trape-Marxs—Suir ror InrrinceEMENT—Lacues—F arLure To Suz Dur- 
1nG Periop or Two YEars. 

The fact that the owner of a trade-mark, after learning of the 
infringing use of the mark by another, delayed two years before 
suing to establish his common-law rights, did not prevent him from 
asserting his rights in a suit brought against him by the other party. 
Trape-Marxs—Errect or Farmvure to Recister. 

The fact that the first user of a trade-mark had failed to register 
it did not affect the rights he had acquired nor permit a second user 
to infringe them. 

TrapvE-Marxs—Use or Purase “Reo. U. S. Par. Orr.” 

Where appellant’s application for the registration of his trade- 
mark had been refused because of the prior registration of appellee’s 
mark, which, in the case at bar, was found to infringe appellant’s, the 
fact that appellant used the words “Trade-Mark Reg. U. S. Pat. Off.” 
did not bar him from relief. 

Trapve-Marxs—Derense to Surr ror INFRINGEMENT—MISREPRESENTA- 

TION—“ PUFFING.” 

Where the first user of a mark had engaged in some “Puffing” 
in regard to his product, but this did not amount to fraud upon the 
public, such practice did not bar him from relief against an infringer. 
Trave-Marxs—Conruictinc Marxs—‘“LasHsrow” anv “Lasu-Brow- 

INE. 

The trade-mark “Lashbrow” is held to be infringed by the mark 
“Lash-Brow-Ine.” 


From a decree of the District Court of the United States for 


the Eastern District of Missouri enjoining defendant from using 
his alleged trade-mark and from unfair competition, defendant 
appeals. Case reversed and remanded, with directions that plain- 
tiff be restrained from the further use of his trade-mark. 


Robert D. Totten, of Pittsburgh, Pa. (Kay § Totten and 
Robson D. Brown, all of Pittsburgh, Pa., on the brief), for 
appellant. 

James Rosenthal, of Chicago, Ill. (Marion C. Early, of St. 
Louis, Mo., on the brief), for appellee. 


Before Hoox and Carano, Circuit Judges, and Trieser, 
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CarLAND, Circuit Judge: Appellee brought this action against 
appellant for trade-mark infringement and unfair trade competi- 
tion. Appellant filed a cross-complaint, alleging infringement of 
his trade-mark and unfair trade competition on the part of appellee. 
A decree was rendered enjoining appellant from using his alleged 
trade-mark and from unfair competition. No accounting was 
granted. The material facts as shown by the record are as follows: 

In September, 1915, appellee, under the name of Maybell 
Laboratories, commenced selling at Chicago, Ill., a preparation for 
promoting and stimulating the growth of eyebrows and lashes, 
under the trade-name of “Lash-Brow-Ine.” The name was sug- 
gested by preparations of a similar character then on the market 
under the names of “Eye-Brow-Ine” and “Lashneen.” The suffix 
“ine” was used, because the principal ingredient contained in ap- 
pellee’s preparation was chiefly petrolatum, a form of vaseline. 
Appellee commenced to advertise his preparation in October, 1915, 
and since then has advertised in over fifty different magazines, and 
had paid for advertising at the time of trial $67,084.19; the monthly 
expense for advertising having increased to about $8,000 per month. 
The preparation, sold directly to consumers at fifty cents per box, 
had amounted to one hundred and forty-nine thousand mail orders 
since the business was started. Sales were also made in gross 
to about three thousand dealers, located in every state of the Union. 
Appellee testified that he never heard of “Lashbrow,” or “Lash- 
brow” Laboratories, until about September 1, 1918. About No- 
vember 1, 1918, appellee caused appellant to be notified to cease 
infringing appellee’s trade-mark. Appellant refusing so to do, this 
suit was commenced December 17, 1918. 

Since commencing the sale of his preparation appellee has 
done a business amounting to $111,759.78. The trade-mark “Lash- 
Brow-Ine” was registered in the United States Office April 24, 
1917. The main ingredients of the preparation sold by appellee 
were a superfine petrolatum and paraffine, a high-grade perfume. 
and other small ingredients. No reply was received by appellee 
to the notification above stated until November 11, 1918, when the 
receipt of the letter of appellee of November 1, 1918, was acknow]l- 
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edged with a statement that appellant had used the trade-mark 
“Lashbrow” much earlier than 1915, and a request that appellee 
desist from infringing the same, or suit would be brought by the 
appellant for an injunction and an accounting. No such suit was 
brought. 

There was introduced in evidence a large number of adver- 
tisements appearing in various publications. The evidence on the 
part of appellant showed that he conceived the idea of manufac- 
turing and putting on the market a preparation for stimulating and 
promoting the growth of eyebrows and eyelashes in 1911; that the 
formula for this preparation was one used by his mother for her 
eyebrows and eyelashes when she was a girl. Appellant commenced 
selling his preparation in the spring of 1912, under the trade-mark 
of ““Lashbrow,” to a small drug store on Jefferson and Lafayette 
Avenues in the City of St. Louis, Mo. This was followed by 
soliciting trade from all the large dealers and retail stores in St. 
Louis, where the preparation was offered for sale. Appellant then 
started a campaign of advertising which began on October 12, 1912, 
in the St. Louis Post-Dispatch. This advertising brought him busi- 
ness from nearby states, such as Illinois and Indiana, and the 
entire Southwest. Appellant’s business has been conducted since 
its commencement at 1755 Preston St., St. Louis, Mo., where he 
was doing business when enjoined in May, 1919. The stores re- 
ferred to by appellant in his testimony were Wolf-Wilson, Judge 
& Dolph, Grand Leader, Famous & Barr, Nugent’s, Hirsch’s Hair 
Bazaar, and Schaper, being the leading stores in St. Louis. The 
preparation was sold through these stores in 1912. Appellant had 
printed one thousand cardboard fliers and one thousand transparent 
fliers, which were mailed to about fifteen hundred stores throughout 
the United States. A counter display card was also distributed 
throughout the country in 1913. A sample of appellant’s prepara- 
tion was mailed to the buyers of about eight or nine hundred de- 
partment stores throughout the country. 

In order to get quicker national distribution, appellant testified 
that he called upon Meyer Bros. Wholesale Drug Company, in St. 
Louis, the largest wholesale drug concern in the world, as appellant 
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understood, and asked them to make a thorough analysis of ‘“Lash- 
brow,” with a view of having all of their seventy-five salesmen, who 
traveled in all parts of the United States, sell Lashbrow. Mr. 
Peet was then the buyer at Meyer Bros., and offered to do this, 
and as a result of appellant’s request “Lashbrow” was entered 
upon the regular catalogue price list of Meyer Bros. This was 
late in 1912. “Lashbrow” has been carried by Meyer Bros. Drug 
Company in their catalogue until the present time and sold through- 
out the entire United States. Appellant also introduced it to the 
J. S. Merrill Wholesale Drug Company, in St. Louis, in 1912, and 
since said date, until the present time, the preparation has been 
carried by the most reputable wholesale drug houses in the United 
States, such as McKesson & Robbins, Lehn & Fink, and Schieffelin, 
of New York City, J. W. Crowdus Wholesale Drug Company, Dal- 
las, Tex., Alexander Drug Company, Oklahoma City, Okl., Stewart 
& Palmer, Seattle, Wash., and numerous others that the witness did 
not recall. 

Appellant had very little means with which to exploit his prep- 
aration at first, and the business carried on did not reach the extent 
of that of appellee’s. The evidence shows, however, that appellant 
has done the best he could in the way of promoting the sale of his 
preparation. From 1912, down to December, 1915, three months 
after appellee had first adopted his trade-mark, appellant had 
advertised in sixteen national magazines such as Grit, Red Book, 
Cappers Weekly, Photoplay, etc. In 1914 appellant ran a cam- 
paign of advertising in the St. Louis Globe-Democrat. He testified 
that during 1912, he spent $500 or $600 in advertising Lashbrow; 
during 19138, about $900 or $1,000; during 1914, about $2,500; 
during 1915, about $2,500 or $8,000; during 1916, a little over 
$2,000; during 1917, between $4,000 and $5,000; and in 1918, 
about $6,000. Up to 1915 he had purchased at least seventy-nine 
thousand and fifty-six jars or five hundred and forty-nine gross, 
and invoices were produced for these amounts. Appellant’s Ex- 
hibit 10, introduced in evidence, showed two hundred and forty- 
three original orders for Lashbrow, coming from thirty-one states 
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of the Union, during the years 1912, 1918, 1914, 1915, 1916, and 
1917. 


The foregoing in a general way is what the evidence shows as 
to the business done by appellant and appellee. That of appellee 
was larger than that of appellant, but this fact is not decisive. In 
the case of Kathreiner’s Malzkaffee Fab. v. Kneipp Medicine Co., 


82 Fed. 821, 27 C. C. A. 351, the Court of Appeals of the Seventh 
Circuit said: 


“It is not essential that its use has been long continued, or that the 
article should be widely known, or should have attained great reputation. 
The wrong done by piracy of the trade-mark is the same in such case 
as in that of an article of high and general reputation, and of long-con- 
tinued use. The difference is but one of degree, and in the quantum of 
injury. A proprietor is entitled to protection from the time of com- 
mencing the user of the trade-mark.” 


See, also, Waldes, et al. v. International Manufacturers’ Agen- 
cy (D. C.) 287 Fed. 502 [7 T. M. Rep. 7]; Walter Baker § Co. 
v. Delapenha (C. C.) 160 Fed. 746. 

To avoid the force of appellant’s prior use of his trade-mark, 
appellee claims that there was an abandonment of the same by 
appellant. Upon the question of abandonment it was said by the 
Supreme Court in the case of Hanover Milling Co. v. Metcalf, 240 
U. S. 408, 86 Sup. Ct. 357, 60 L. Ed. 718 [6 T. M. Rep. 149]: 


“It results from the general principles thus far discussed that trade- 
mark rights, like others that rest in user, may be lost by abandonment, 
nonuser, laches, or acquiescence. Abandonment, in the strict sense, rests 
upon an intent to abandon; and we have no purpose to qualify the au- 
thority of Saxlehner v. Eisner, 179 U. S. 19, 31, to that effect. As to laches 
and acquiescence, it has been repeatedly held, in cases where defendants 
acted fraudulently or with knowledge of plaintiffs’ rights, that relief by 
injunction would be accorded, although an accounting of profits should 
be denied. McLean v. Fleming, 96 U. S. 245, 257; Menendez v. Holt, 128 
U. S. 514, 523; Sazxlehner v. Eisner, 179 U. S. 19, 39. So much must be 
regarded as settled.” 


The burden of showing abandonment was upon appellee, and 
we find no evidence that appellant intended to abandon the business 
of selling his preparation under the trade-mark adopted by him. 
It does appear that appellant was employed for eight months during 
the year 1917, by Crundin-Martin Manufacturing Company, of St. 
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Louis. During that time he spent two months in Cincinnati. In 
regard to this employment appellant testified: 

“A large part of this eight months I was right here in St. Louis, and 
I attended to my ‘Lashbrow’ business in the evening, and also called upon 
the stores in the daytime. I was outside all the time, and the short time 
I was away from St. Louis, as is customary any time I am away from St. 
Louis, my folks attended to my business, and the business is conducted 
right in the house. This eight months were about the first eight months 
in the year. I was in St. Louis for that concern about six months out 


of the eight. I do not know how long I was in Cincinnati; my recollection 
is two months.” 


Appellant’s place of business was in an old residence consisting 
of two flats, the lower one of which was used for the “Lashbrow” 
business, the upper as a residence. Mr. Bernayas, who was the 
secretary and manager of the Crundin-Martin Company, testified 
that, out of the eight months appellant was employed in 1917 by 
that company, he spent all of the time, with the exception of sixty 
or ninety days, in Cincinnati. Mr. Bernayas subsequently filed 
an affidavit in this cause, which appears in the record wherein he 
testified that after an examination of the company’s books he found 
that instead of appellant being away from St. Louis for from five 
to six months of said period of eight months, he was away only 
seventy-three days; the balance of the period being spent in St. 
Louis. We do not think that this absence of seventy-three days 
showed any intention of abandonment by appellant, as the evidence 
shows that the business was carried on continuously during said 
absence by his wife and sister, they being perfectly competent to 
fill all mail orders, and in view of the further fact that Mr. McTigue, 
of Meyer Bros. Drug Company, testified that there was no cessation 
of the efforts made by appellant in advertising and popularizing 
“Lashbrow.” Baglin v. Cusenier, 221 U. S. 580, 31 Sup. Ct. 669, 
55 L. Ed. 868 [1 T. M. Rep. 147]. There is also no evidence of 
nonuser by appellant. He used the trade-mark continuously from 
the time he entered the field in 1912 until the injunction was issued 
in this cause. 

Appellee also claims that appellant was guilty of laches, be- 
cause of his failure to bring suit to establish his common-law rights 
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under his trade-mark. The evidence shows that appellant learned 
some time in 1916 that ““Lash-Brow-Ine” was on the market. He 
testified that he wrote a letter to appellee, calling his attention to the 
matter. In November, 1918, appellant again notified appellee that 
he was infringing appellant’s trade-mark, and of his intention of 
bringing suit for infringement. It was about two years from the 
time that appellant first learned about the use of his trade-mark 
by appellee until litigation was begun. Litigation, especially patent 
and trade-mark litigation, is expensive, and we do not think that 
the delay in this case should bar appellant from asserting his rights 
in this action. The Supreme Court of the United States, in Menen- 
dez v. Holt, 128 U. S. 514, 9 Sup. Ct. 148, 82 L. Ed. 526, held 
that mere delay in bringing suit to restrain infringement of a trade- 
mark, while it might preclude recovery for prior infringement, 
would not defeat the right to an injunction against future infringe- 
ment. In the cases where laches has been held to bar the right of 
action, it has extended over a greater period than two years, and 
in the case of Sazlehner v. Eisner, supra, 179 U.S. 19, 21 Sup. Ct. 
7, 45 L. Ed. 60, there was a delay of twenty years. In Rahtjen’s 
American Composition Co. v. Holzappel’s Composition Co., 101 
Fed. 257, 41 C. C. A. 829, it was held under the facts in that case 
that a delay of eight years in bringing suit to restrain infringement 
would not bar complainant’s right to relief. In the case of Peter 
H. Fahrney & Sons Co. v. Ruminer, et al., 153 Fed. 735, 82 C. C. 
A. 621, plaintiff’s laches was held not to be a defense to its right 
to an injunction restraining defendant’s further misconduct. To 
the same effect is Eagle White Lead Co. v. Pflugh (C. C.) 180 
Fed. 579. 

Appellant’s failure to register his trade-mark before that of 
appellee in no way affects appellant’s rights. Neither does the 
registration of appellee’s trade-mark confer a right to infringe that 
of appellant. Glencove Mfg. Co. v. Ludeling (C. C.) 22 Fed. 823; 
Brower v. Boulton, 58 Fed. 888, 7 C. C. A. 567; Revere Rubber 
Co. v. Consolidated Hoof Pad Co. (C. C.) 189 Fed. 151; United 
Drug Co. v. Rectanus Co., 248 U. S. 90, 39 Sup. Ct. 48, 63 L. Ed. 
141 [9 T. M. Rep. 1]. 
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It is further insisted that appellant made certain misrepre- 
sentations in regard to his business and the sale of his goods, which 
bar him from relief. One of these misrepresentations is that on 
certain of his advertising matter appellant used the words “Trade- 
Mark, Reg. U. S. Pat. Off.,” and that he issued a certain booklet 
in which was printed, “Copyright: Lashbrow Laboratories Com- 
pany.” Appellant’s excuse for this is that he had applied for reg- 
istration of the trade-mark, which had been refused on the previous 
trade-mark of appellee; that his understanding was that, the appli- 
cation for registration having been made, he had the right to use 
these words. This is a mistake that might be made by a layman, 
and we do not think that it was such a misrepresentation that would 
in any way injure the public or affect the rights of the public. 
Solis Cigar Co. v. Pozo, 16 Colo. 388, 26 Pac. 556, 25 Am. St. Rep. 
279; M. B. Fahey Tobacco Co. v. Senior (D. C.) 247 Fed. 809 
[8 T. M. Rep. 197]; Wormser v. Shayne, 111 Ill. App. 556. 

It is further insisted by appellee that appellant should be 
barred from equitable relief for the reason that he referred in his 
advertisement to Lashbrow as of two qualities, “Natural Growth” 
and “Dark Growth.” The preparation that was referred to as 
“Dark Growth” contained charcoal, and appellant claimed he never 
intended that this would create a dark growth, but, as he testified, 
was intended to induce a natural growth and at the same time 
darken the color of the eyebrows and lashes. He further testified 
that the dark growth— 

“is a preparation to stimulate the growth of eyebrows, and at the same 
time to darken their color. I claim that my preparation will darken light 


eyebrows, positively so; that they will keep their color, I do not claim. 
* * * We do not advertise that it produces a dark growth.” 


There was no doubt some puffing in regard to the dark growth, 
but it did not amount to fraud upon the public. (Nims on Unfair 
Competition and Trade-Marks, § 404.) We are of the opinion 
that it is not shown that appellant’s preparation is so inferior as 
to bar his right to relief. ‘The chemist who testified in regard to 
its composition did not claim that it was dangerous for the purpose 
intended. He did testify that, if it was not applied according to 
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directions and got into the eye, it would irritate the eyelids, on 
account of the insoluble material which he found in the preparation. 
In opposition to this evidence the appellant called an expert wit- 
ness, an oculist of twenty-five years’ practice in St. Louis, who 
testified that the salve or compound made up of beeswax and vase- 
line and powdered willow carbo-lignite, which was the compound 
of appellant’s preparation, when applied to the eyebrows and eye- 
lashes, could not injure the eyes. Appellant also testified that he 
had never had any complaint in regard to any injurious effect from 
the use of Lashbrow of either color. As between appellant and 
appellee, there can be no question as to who was the first to adopt 
the trade-mark. In the case of United Drug Co. v. Rectanus Co., 
supra, 248 U. S. 90, 39 Sup. Ct. 48, 68 L. Ed. 141 [9 T. M. Rep. 1] 
the Supreme Court said: 

“Undoubtedly, the general rule is that, as between conflicting claimants 
to the right to use the same mark, priority of appropriation determines 
the question. See Canal Co. v. Clark, 13 Wall. 311, 323; McLean v. Flem- 


ing, 96 U. S. 245, 251; Manufacturing Co. v. Trainer, 101 U. S. 51, 53; 
Columbia Mill Co. v. Alcorn, 150 U. S. 460, 463.” 


We are also of the opinion that there is such a similarity be- 
tween the appellant’s trade-mark and that of appellee that the trade- 
mark of appellee clearly infringes that of appellant. The follow- 
ing have been held to be infringements: In Rowley v. Houghton, 
2 Brewst. (Pa.) 303, “Heroine” and “Hero”; Fairbanks Co. v. 
Luckel, et al., 102 Fed. 827, 42 C. C. A. 876, “Gold Drop” and 
“Gold Dust’; Little v. Kellan (C. C.) 100 Fed. 358, “Sorosis” 
and “Sartoris”’; Burnett v. Phalon, 42 N. Y. 594, “Cocaine” and 
“Cocoine”’; Celluloid Mfg. Co. v. Cellonite Mfg. Co. (C. C.) 82 
Fed. 94, “Celluloid” and “Cellonite.” It is sufficient that the in- 
fringing trade-mark is calculated to deceive ordinary purchasers, 
using ordinary caution. Amoskeag Mfg. Co. v. Trainer, 101 U. S. 
51, 25 L. Ed. 998. 

In view of the facts appearing in the record, we think the 
decree below must be reversed, and the case remanded, with direc- 
tions to enter a decree enjoining the appellee from further use of 
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the trade-mark “Lash-Brow-Ine,”’ but, in view of the record, we 
do not think there should be an accounting. 
Reversed. 


Cuar_Les Tweepie v. THe Royat Company 
(267 Federal Rep. 224) 


District Court of the United States for the Eastern District of 
Missouri 


September 21, 1920 


1. Unratr Competition—NatureE or Wrone. 

Unfair competition consists in the passing or attempting to pass 
off upon the public the goods and business of one as the goods and 
business of another. 

Unram Competirion—Evinence—Sa.e or SINGLE ARTICLE. 

Where, to sustain a charge of unfair competition, the only evidence 
adduced was that, upon a retail purchaser’s asking for a single pair 
of boot tops manufactured under the plaintiff's patent, a salesman 
supplied tops which were made by the defendant, but which were not 
in any way represented to be tops produced under the plaintiff’s 
patent, beyond the fact that they were physically similar to such 
tops, the court refused to consider the question of unfair competition. 
3. Unram Competirion—Surr sy Patentee WuHo Has Licensep ANOTHER 

to Manuracture Articrte Coverep By PaTenrt. 

As to whether, after having granted to another an exclusive license 
to manufacture the article covered by his patent, a patentee can main- 
tain a suit for unfair competition against a third party who passes 
off his own goods as those protected by the patent, query. 


<9 


In equity. Action for infringement of patent and to prevent 
unfair competition. Decree for plaintiff. 


Carr & Carr, of St. Louis, Mo., for plaintiff. 
Albert E. Hausman and Delos G. Haynes, both of St. Louis, 
Mo., for defendant. 


Faris, District Judge: This is an action by plaintiff, Tweedie, 
against defendant, for an injunction to restrain infringement of 
plaintiff's patent for a boot top, numbered 1,153,977, and dated 
September 21, 1915, and also to restrain defendant from using 
plaintiff's name in and about the sale of boot tops which infringe 
plaintiff's patent; that is to say, for unfair competition. 
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The art is old. Boot tops of the sort called over gaiters, or 
“spats,” in the trade, are old. But plaintiff contends that in the 
boot tops made under his patent he has by an improvement brought 
about an entirely new result; that is, that he has produced an 
article not known to the trade before his invention. This result 
he has brought about by such construction of his improved and 
patented boot top as to cause the lower portion of the front and 
the heel thereof to hug tightly the shoe and foot on which it is 
worn. This mechanical result is produced by so cutting the boot 
top as to produce a “spring” in the front and heel portions thereof. 
This spring he produces by cutting gores in the two component 
parts which respectively go to make the heel and toe of his boot 
top, and which fit over the heel and front of the shoe on which the 
boot top is worn. The new article so produced by this improved 
method of cutting is, it is urged by plaintiff, not only a “spat” or 
over gaiter, but in addition is a novel device, by which a low shoe 
may, by wearing over same of a Tweedie boot top, be converted, as 
to every appearance, and for all practical purposes, into a high 
shoe. 

I need not go into the question of infringement. The proof 
shows conclusively that the article made and vended by defendant 
is in every respect and appearance a precise replica of the plain- 
tiff’s product, made under a patent issued to him on the twenty- 
first day of September, 1915, and numbered 1,153,977. Indeed, 
no very strenuous contention to the contrary seems to be made. The 
defense largely is that the patent of plaintiff contains nothing new, 
when regarded in the light of the prior art, and is therefore void 
for lack of invention. 

In an effort to prove this defense, divers patents, articles, pic- 
tures, and drawings were offered by defendant. Some of these 
were of over gaiters, worn by soldiers as early as the time of Fred- 
erick the Great; others hark back to the winter days at Valley 
Forge. Touching all these it may be said, in passing, that the 
object and use of them were seemingly more for protection than 
for artistic effect. None of them possessed the feature and result 
claimed for the articles made under the Tweedie patent; that is, 
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the production of a new article by the device of producing a spring 
on the heel and toe, or front, which, when worn, closely simulated 
a top shoe or boot, and which, when worn on a low shoe, had the 
effect, both as to comfort and appearance, of converting a low shoe 
into a high shoe. No over gaiter or “spat,’ made under any prior 
patent shown, nor any such over gaiter or “spat” belonging to the 
prior art, in my opinion produces this result. It is only in the 
Tweedie boot top, and in that made by the defendant’s infringing 
article, that this new result is shown. 

Concededly the art is an old and crowded one. The oppor- 
tunity, therefore, for muddying the waters by a reference to the 
multitude of articles made and for decades used therein is ample 
and to an extent confusing. In such a case it is permitted to take 
the opinion of the purchasing public, as deduced from the manner 
in which the article made under the Tweedie patent was received 
by dealers and consumers. The evidence shows that in a compara- 
tively short space of time the Tweedie boot top practically displaced 
all over gaiters and “spats” made pursuant to the teachings of the 
prior art. Expanded Metal Co. v. Bradford, 214 U. S. 866, 29 
Sup. Ct. 652, 58 L. Ed. 1034; Albright v. Langfeld (C. C.) 131 
Fed. 478. I conclude there is scant doubt of the patentability of 
the boot top made under the Tweedie patent. Cases of apposite 
similarity are Greenwald Bros. v. La Vogue Petticoat Co., 226 
Fed. 448, 141 C. C. A. 278; Greenwald Bros. v. Enochs, 188 Fed. 
588, 106 C. C. A. 851. It follows that the Tweedie patent is valid, 
and the defendant has clearly infringed it. 

The other phase of the case presents more difficulty. The 
evidence shows that the defendant in one instant at least, has been 
selling its products as bona fide Tweedie boot tops; but it is con- 
tended by defendant that, since the Tweedie boot top is made and 
put upon the market by the Tweedie Foot-Wear Corporation under 
an exclusive license, the plaintiff herein has no interest left therein 
which he is entitled to protect by a suit in his own proper person 
as patentee. Unfair competition consists in the passing or attempt- 
ing to pass off upon the public the goods and business of one as 
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being the goods and business of another. Sayre v. McGill Ticket 
Punch Co. (D. C.) 200 Fed. 771 [8 T. M. Rep. 91]. 

Upon the proof adduced I need not consider this phase of the 
case. The boot tops sold in the single instance presented by the 
evidence did not bear the word “Tweedie.” The case made simply 
was that a retail purchaser, who asked for Tweedie boot tops, was 
given in lieu thereof boot tops made by defendant, and not by 
the Tweedie Boot Top Corporation, under Tweedie’s license as 
patentee. The tops in question did not bear any evidence that they 
were bona fide Tweedie boot tops, other than that they were made 
in the physical similitude of the boot tops manufactured by Twee- 
die’s licensee under the Tweedie patent. In other words, the fraud 
was a mere verbal one, consisting in the single instance set forth, 
perpetrated by a salesman of defendant. The receipt for the pur- 
chase price of the boot tops sold as Tweedie’s did not recite that 
they were Tweedie boot tops. There was no sign or legend, upon 
the boot tops sold, indicating that they were made by the Tweedie 
Boot Top Corporation, or that they were made under the Tweedie 
patent. Such indicia as were shown by the boot tops themselves, 
absent the false statement of the salesman and the fact of their 
similarity of manufacture, in fact showed to any purchaser who 
might look that they were not Tweedie boot tops. Moreover, the 
sale in question—and it was the only overt act shown—was made 
for the sole purpose of making the case upon this point which is 
now before me. 

I think, upon the facts, I need not, therefore, go into the some- 
what vexing question whether Tweedie as patentee is entitled to 
enjoin the alleged unfair competition in a suit brought in his own 
name. A fortiori, since a decree upon the other phase found in his 
favor will in my view afford him ample relief, the decree upon the 
phase of unfair competition will be denied upon the facts. 

Let a decree, finding the Tweedie patent valid, and finding an 
infringement thereof, be drawn and submitted, and jurisdiction re- 
tained for such other and further orders as may be necessary to an 
accounting. 
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Corxran, Hitt & Co., Inc., v. A. H. Kuntemann Co. 
(111 Atlantic Rep. 471) 


Court of Appeals of Maryland 
June 17, 1920 
Rehearing Denied, October 6, 1920 


Trave-Marxs—Natvure oF Right—Wuo May Be Owner. 

To entitle a person to the use of a trade-mark it is not necessary 
that he be the manufacturer of the goods to which it is applied; it 
may be sufficient that they are manufactured for him, that he controls 
their production, or that they pass through his hands in the course of 
trade, and that he gives them the benefit of his reputation, or of his 
name and business style. 

Trave-Marxs—Use—REcIsTRATION. 

It is not necessary that a trade-mark be registered by an owner 
to entitle. him to its use or to protect him against infringement. 
Trape-Marks—OwnersHip—Dvration oF RicHr. 

Where a person has once acquired the exclusive right to the use 
of a trade-mark for a particular purpose, such right continues until 
the mark is abandoned or its use by another acquiesced in. 
Trapve-Marxs—Titte to MarkK—ABANDONMENT—INTENTION. 

To constitute the abandonment of a trade-mark, there must be 
an actual intention permanently to give up the use of the mark; in 
the absence of such intention, mere disuse, though for a considerable 
period, will not amount to an abandonment, nor destroy rights acquired 
in the mark, unless the mark has ceased to be distinctive and the 
good-will associated with it has passed away, or the mark has become 
identified with other goods. 

Trape-Marks—Acaquvuiescence IN Use or ANorTHER—EviIpENCE—“ORANGE 

Branp.” 

In the case at bar, held that the evidence failed to show that the 
plaintiff had acquiesced in the use of its trade-mark “Orange Brand,” 
by the defendant. 


From a decree of Circuit Court No. 2 of Baltimore City dis- 


missing its bill, plaintiff appeals. Decree reversed and cause re- 
manded. 


Argued before Boyp, C. J., and Briscoz, Tuomas, Pattison, 


Urner, StocksrivGe, ApkKIns, and Orrutt, JJ. 


Edgar Allan Poe, of Baltimore (Bartlett, Poe § Claggett, of 
Baltimore, on the brief), for appellant. 
George A. Finch, of Baltimore, for appellee. 
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Pattison, J.: An injunction was issued by the court below 
upon the bill of the appellant, restraining the appellee from using 
a trade-mark known as the “Orange Brand,’ claimed by the ap- 
pellant to be its property, in connection with the manufacture and 
sale of oleomargarine. The injunction, however, on motion of the 
defendant, was dissolved upon its filing an answer to the bill. At 
the conclusion of the evidence thereafter taken the bill was dis- 
missed by an order of the court passed on the 9th day of February, 
1920. It is from that order this appeal is taken. 

It appears from the evidence that the predecessors of the 
appellant, Corkran, Hill & Co., as early as 1855, adopted a trade- 
mark known as “Orange Brand,” which was used by them in the 
sale and disposition of their goods, consisting of meat, etc., and 
in 1908 Streett, Corkran & Co., one of the appellant’s predecessors, 
registered it as a trade-mark for hams and bacon. Prior to the 
year 1910, the predecessors of the appellant had in no way dealt 
in oleomargarine, but in the spring of that year they determined 
to handle it with the other articles sold by them. After buying 
it for a short while from a party in New Jersey, they, in the fall 
of that year, began their dealings with the appellee, or rather with 
one of its predecessors, and continued to buy from it until 1918, but 
for some reason discontinued their purchases until the spring of 
1914, when they resumed, and continued with it until the fall of 
1919. The original dealings, as we have said, were started by 
the predecessors of the appellant and appellee, respectively; but, 
as each has acquired the rights of its predecessor, we will here- 
after, in speaking of the parties, refer to them as the appellant 
and appellee, unless it be found necessary to do otherwise in order 
to be properly understood. 

At the beginning of their dealings, in 1910, the appellant 
bought oleomargarine from the appellee, a manufacturer, at such 
times and in such quantities as its trade required, and at its own 
expense furnished the appellee labels designed by it, to be used 
by the appellee upon the oleomargarine manufactured for the ap- 
pellant. One of these, a round, yellow label, approved by the 
United States Bureau of Industry, as early as August, 1910, had 
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ce 


upon it the words “ ‘Orange Brand Oleomargarine,’ prepared espe- 
cially for Streett, Corkran & Co., 115-117 Pratt Street, Baltimore, 
Maryland. U. S. Inspected and passed. Establishment No. 787.” 
Establishment No. 787 was the manufacturing establishment of the 
appellee. This was placed upon the label in obedience to a require- 
ment of the government that the place where such article is man- 
ufactured shall appear upon the label. Other labels, slightly dif- 
fering in their wording, but all bearing the words “Orange Brand,’ 
were from time to time designed and furnished by the appellant 
to be used upon the goods bought by it. These labels were used only 
in connection with the oleomargarine manufactured for the appel- 
lant, and no oleomargarine bearing said trade-mark was sold by the 
appellee to any other person. This course of dealing continued 
down to September, 1914, with the exception of a short interval 
of a few months between the fall of 1913 and the spring of 1914. 

In September, 1914, the appellant, then the firm of Corkran, 
Hill & Co., following an innovation of the trade, had cartons pre- 
pared in which the oleomargarine manufactured for it was to be 
packed by the appellee. These cartons, in addition to the words 
“Orange Brand,’ bore the symbol of a branch of an orange tree, 
with oranges and leaves hanging therefrom; the symbol being that 
which was registered in the Patent Office in 1908, and which was 
being generally used by Corkran, Hill & Co. upon other products 
sold by it. The labels or cartons were ordered and paid for by 
appellant, and were delivered to appellee, from time to time as 
needed, down to September, 1916. In the summer of 1916, the 
A. H. Kuhlemann Company, the appellee, was organized and be- 
came the successor of A. H. Kuhlemann. In September of 1916, 
a new agreement, changing the course of dealings that had hitherto 
existed between the parties, was made by A. H. Kuhlemann Com- 
pany and the appellant. This agreement is not in writing, nor 
are its terms and provisions very clearly stated in the evidence 
offered. It may, however, be gathered from the record that at such 
time it was the policy of the newly formed company to enlarge and 


expand its business. 
Herman Piel, manager of the appellant corporation, who had 
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been connected with the appellant, or its predecessors, since 1909, 
and who had conducted the negotiations with Mr. Kuhlemann that 
led to the dealings of the parties in 1910 when asked the terms 
and provisions of the agreement of 1916, said: 

“The new arrangement was that we were to supply the Kuhlemann 
Company with raw material on the basis of a certain profit above cost, 
and they in turn were to distribute, through us, the oleomargarine that 
they manufactured, or could be sold from their factory, carrying a one- 
quarter cent a pound internal revenue tax, with the exception of one cus- 


tomer, it was agreed among us, would stay with the Kuhlemann Company 
because of reasons known between us.” 


The agreement, he said, included all brands of oleomargarine 
manufactured by the appellee that carried one-quarter of a cent 
per pound internal revenue tax, and was not confined to the “Orange 
Brand.” The witness explained that there were two kinds of 
oleomargarine; one of them carrying one-quarter of a cent per 
pound internal revenue tax and containing no artificial coloring, and 
the other contained artificial coloring and carried only one-tenth of a 
cent per pound tax. The license held by the appellant did not 
permit it to handle the colored oleomargarine, but only the white, 
for which reason its contract or agreement with the appellee em- 
braced only white oleomargarine. 

The raw material furnished by the appellant was not manu- 
factured by it, but bought in the open market. This, Mr. Piel said, 
they were not at all anxious to do, as the profits in it were ex- 
tremely small; but they did it to be assured that the appellee would 
have on hand at all times a sufficient supply of finished product 
to meet the appellant’s demands. The raw materials were bought 
by the appellant and charged to the appellee at a price above cost, 
and, when the finished product was received by the appellant, it 
deducted the charge for the raw materials from the amount of the 
purchase price of the finished product. The contract contained 
the further provision that Mr. O’Dea, the vice-president of the 
appellee company, should go upon the road, in aid of the sales 
agents of the appellant in an effort to increase the sales of the 
oleomargarine. The efforts of the parties were successful, and the 
| sales were largely increased from year to year. 
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Mr. Kuhlemann, when asked about the agreement of 1916, said: 


“I wanted to make it that they would take the whole output of the 
factory; just make the goods and send it to them, and have them as dis- 
tributors. They didn’t want it, because they didn’t want the yellow goods. 
They didn’t want to invest in another license, and they agreed it would 
be better to distribute yellow goods from the factory, because we had 
the privilege of distributing it in white or color, a quarter of a cent to 
ten cents; so they took the distribution of the white goods, and we were 
to make the sales for them, bring them the customers, and they distribute, 
carry the bills, collect the money, etc., for one cent a pound, and there 
was an average to be divided between us, fifty-fifty, each a half.” 


The appellant’s right to sell was exclusive “as far as they 
could sell the goods.” Kuhlemann stated that, when he approached 
Mr. Piel in 1916, he not only suggested that the appellant should 
take the whole output, the colored as well as the white goods, but 
he also asked it to take stock in its new company which was then 
about to be organized, but the appellant refused to purchase the 
stock. “It, however, took up the sale proposition, which was to 
sell our goods at one cent a pound profit to them.” It was about 
ten days thereafter that Piel offered to buy the raw material at 
a broker’s profit, which was gladly accepted by the appellee. 

The cartons used prior to the agreement of 1916 were continued 
in use thereafter so long as they lasted; but when these were ex- 
hausted, and until the new ones that had been ordered were re- 
ceived, labels were used that had upon them the words: 

“Orange Brand” Oleomargarine, “Always the Same. The A. H. 
Kuhlemann Co., Mfrs.; Corkran, Hill & Co., Distributors. 221-23-25-27 


S. Howard St., Baltimore, Md. U.S. Inspected and Passed by Department 
of Agriculture. Establishment 787.” 


In addition to these labels, a large, yellow sign was designed 
and used, which bore the words: 


“Ask for Kuhlemann’s ‘Orange Brand’ Oleomargarine. Corkran, Hill 
& Co., Distributors, Baltimore, Maryland.” 


These signs were distributed throughout the territory in which 
the “Orange Brand” oleomargarine was sold until the outbreak of 


the war between this country and Germany, when, because of the 
name “Kuhlemann” appearing upon them, the signs, or at least 
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some of them, were torn down and their use was in a great measure 
discontinued. In February, 1917, the cartons that had been ordered 
months before were received, and were put in general use. They 
had upon them, not only the words “Orange Brand,” but also the 
symbol of the branch of an orange tree, with oranges and leaves 
hanging therefrom that was registered in the Patent Office by the 
appellant for its hams and bacon. It also bore the words, “Pre- 
pared for Corkran, Hill & Co., Baltimore, Maryland”; but nowhere 
upon it appeared the name of the appellee. These cartons were 
continued in use to the time when the relations between the parties 
ceased, in December, 1919. 

The cause that led to the breach in the dealings between the 
parties is not clearly defined, but it appears from the record that 
in the spring or summer of 1919 the appellee contemplated a still 
greater development or expansion of its business operations, and 
with this in view it purchased, or agreed to purchase, a site upon 
which a larger factory was to be built. This required money which 
they did not have, and to obtain it they solicited the plaintiff to 
purchase from it certain preferred stock of the company; but they 
could not reach a satisfactory agreement in relation thereto, and 
the appellant declined to purchase the stock. Closely following 
this occurrence was the discovery by the appellant that in 1917, 
while the parties were operating under the agreement of 1916, 
the appellee, without the knowledge and consent of the appellant, 
had registered, in its name, the “Orange Brand” trade-mark for 
the manufacture and sale of oleomargarine. This fact was learned 
by the appellant in obtaining a copyright of the “Orange Brand” 
carton, which was issued to it on September 30, 1919. After learn- 
ing of its registry by the appellee, Mr. Piel, with Mr. Armstrong, 
another official of the appellant company, called upon Mr. Kuhle- 
mann, president of the appellee company and demanded that he 
should surrender and abandon such trade-mark. Mr. Finch, vice- 
president of the company, was also seen, and a like demand made 
of him; but they would not surrender or abandon the use of said 
trade-mark. 

Because of the occurrences mentioned, as claimed by the ap- 
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pellant, it, in November, 1916, took up negotiations with O’Dea, 
who in the preceding summer had severed his relations with the 
appellee company, to organize a company for the manufacture of 
oleomargarine, and upon its organization the relations between the 
appellant and appellee were, on or about the thirteenth day of 
December, 1919, terminated. Thereafter the appellants continued 
to sell and distribute oleomargarine under the trade-mark “Orange 
Brand,” made by the newly organized corporation, the Baltimore 
Butterine Company, and the customers of the appellant were no- 
tified by it that the “Orange Brand’ oleomargarine was no longer 
manufactured by the appellee, but by the Baltimore Butterine 
Company. The appellee thereafter manufactured and sold to its 
customers oleomargarine under the “Orange Brand” trade-mark, 
and, when asked to discontinue its use refused to do so; whereupon 
the appellant instituted these proceedings, asking for an injunction 
restraining the appellee in the use of the “Orange Brand” trade- 
mark, and for the recovery of the profits realized by the appellee 
from the alleged wrongful sale of oleomargarine under such trade- 
mark. 

The record in this case is quite a large one, and contains facts 
that we have thought unnecessary to state, inasmuch as we have 
already prolonged this opinion much further than desired, but, 
though not mentioned, such facts have been carefully considered by 
us in reaching our decision. The appellee contends that “it acquired 
the right of ownership to ‘Orange Brand’ trade-mark upon oleomar- 
garine by user from May, 1914, by adoption in August, 1916, by 
its registration in February, 1917, in the United States Patent 
Office,’ and that the appellant never acquired a right thereto, but, 
if so, it lost it by abandonment, or, if not by abandonment, by ap- 
pellant’s acquiescence of its use by the appellee. 

The appellant was not the manufacturer of the article. This 
was not necessary to entitle him to the use of the trade-mark for its 
use— 

“does not necessarily and as matter of law import that the articles upon 
which it is used are manufactured by its user. It may be enough that they 


are manufactured for him, that he controls their production, or even that 
they pass through his hands in the course of trade, and that he gives to 
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them the benefit of his reputation, or of his name and business style.” 
Nelson v. Winchell, 203 Mass. 75, 89 N. E. 183, 23 L. R. A. (N. S.) 1150; 
Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32 L. Ed. 526; 38th Cyc. 
688; 26 R. C. L. 836. 


Nor was it necessary that the trade-mark should have been 
registered by the appellant to entitle it to its use, or to protect it 
against infringement. From an early day the common law has 
recognized the right of the proprietor of a trade-mark to its exclu- 
sive use. The right has been, without interruption, recognized and 
protected by the courts of England and the United States, in the 
absence of statutes declaring the existence of such rights, or pro- 
viding regulations for its exercise and remedies for its deprivation. 
26 R. C. L. 834, and cases cited in note thereto. 

It is conclusively established by the evidence in this case that 
the appellant, or its predecessor, designed, adopted, and used the 
“Orange Brand” trade-mark in the sale by it of oleomargarine, 
and thereby acquired the exclusive right to its use for such purpose, 
and unless it has abandoned that right, or has lost it by its ac- 
quiescence in the use of it by the appellee, it still has it. 

An abandonment is the voluntary and intentional disuse or 
nonuser of the trade-mark. Such intention may be inferred from 
circumstances necessarily pointing to an intention to abandon, but 
an actual intention to permanently give up the use of the trade- 
mark is necessary to constitute an abandonment of it. Mere disuse, 
though for a considerable period in the absence of intentional 
abandonment, will not amount to an abandonment, nor will it destroy 
trade-mark rights, unless the mark has ceased to be distinctive, 
and the good-will associated with it has passed away, or the mark 
has become identified with other goods. 88 Cyc. 880; Nims on 
Trade-Marks (Edition 1909), page 503; Julian v. Hoosier Drill 
Co., 78 Ind. 418. In Julian v. Hoosier Drill Co., supra, it is said: 


“The suspension (of the use of a trade-mark) must be, presumptively 
at least, attributed to indisposition or inability, rather than to an intention 
to abandon valuable rights,” and “it is incumbent upon those alleging the 
defense of abandonment to show that the right had been relinquished 
to the public by clear and unmistakable evidence.” 
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It may be, as said by Browne on Law of Trade-Marks, § 681, 
that— 


“A person may temporarily lay aside his mark, and resume it, without 
having in the meantime lost his property in the right of user. Abandon- 
ment, being in the nature of a forfeiture, must be strictly proven.” 


In Menendez v. Holt, supra, a case very similar to the one 
before us, it is said: 


When the excuse of the party using another’s trade-mark “is that 
the owner permitted such use, that excuse is disposed of by affirmative 
action to put a stop to it. Persistence then in the use is not innocent; 
and the wrong is a continuing one, demanding restraint by judicial inter- 
position when properly invoked. Mere delay or acquiescence cannot defeat 
the remedy by injunction in support of the legal right, unless it has been 
continued so long and under such circumstances as to defeat the right 
itself. * * * Acquiescence to avail must be such as to create a new 
right in the defendant. Rodgers v. Nowill, 3 De Gex, M. & G. 614. Where 
consent by the owner to the use of his trade-mark by another is to be 
inferred from his knowledge and silence merely, ‘it lasts no longer than 
the silence from which it springs; it is, in reality, no more than a revocable 


license. Duer, J.. Amoskeag Mfg. Co. v. Spear.” Nelson v. Winchell, 
supra. 


It is clear, upon an application of the principles of law above 
stated to the facts of this case, that the exclusive right of the ap- 
pellant to use the trade-mark “Orange Brand” in the sale of oleo- 
margarine was not abandoned by it, nor was such right lost by it, 
because of its alleged acquiescence in the use of it by the appellee; 
consequently its use was never acquired by the appellee, as claimed 
by it. 

The appellant’s acts of abandonment and acquiescence upon 
which the appellee relies in this case are: First, the failure of the 
appellant, in its early dealings with the appellee, to use, at all 
times, labels upon its goods which indicated its ownership of the 
trade-mark “Orange Brand”; second, its use of cartons upon which 
the “Orange Brand” trade-mark appeared, but not the name of 
the appellants, nor anything indicating the appellant’s connection 
with it; third, the use, after the agreement of 1916, and after the 
labels and cartons then on hand had been used, and while awaiting 
the receipt of those that had been ordered, of other labels and a 
sign having the “Orange Brand” trade-mark upon them, and upon 
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which for the first time appeared the name of the appellee. On 
these the appellee was named as the manufacturer, and the appel- 
lant as the distributor, of the goods. In the preparation of these 
labels and signs, the appellee for the first time made certain sug- 
gestions to the appellant as to the wording of them. Their sug- 
gestions, after modification, were accepted by the appellant, and 
the labels used and the signs posted; but when the new cartons were 
received they were largely discontinued, and the new cartons were 
put into general use. They, like the earlier ones, bore the “Orange 
Brand” trade-mark, containing the name of the appellant, but 
nowhere upon them appeared the name of the appellee. These were 
used until the relations of the parties were severed in the fall or 
winter of 1919. 

Much reliance is placed by the appellee upon the use of the 
large yellow sign, that was used only for a short while, or at least, 
in a short time thereafter, upon the outbreak of the war with Ger- 
many, its use was very materially reduced, because of the hostile 
feeling thereto caused by the use of the name “Kuhlemann’” appear- 
ing upon it. It is because of the expression “Kuhlemann Orange 
Brand Oleomargarine,’ appearing upon the sign by the permission 
of the appellant, that the appellee relies so much in its claim to the 
ownership of said brand. 

There is nothing in the agreement of 1916, so far as the record 
discloses, indicating any intention of the appellant to surrender to 
the appellee its rights to the use of its “Orange Brand” trade-mark. 
The appellant, after such agreement, continued to design, order, 
and pay for the labels and cartons that were to be used under that 
contract, and their cost became a part of the cost of the finished 
product. 

There is nothing in the record showing that the appellant, 
by permitting the temporary use of such labels and signs, intended 
to surrender his exclusive right to the use of the “Orange Brand” 
trade-mark in the sale of oleomargarine. It is inconceivable to 
us that such was its intention. The “Orange Brand” trade-mark 
meant much to the appellant. For more than sixty years it had 
used this brand upon other products sold by it with great results. 
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It was this brand that it had selected and used to designate and 
identify its best and highest grade of goods, and by it the superior 
quality of said goods was commended to the public. 

After the use of this brand for more than fifty years, and 
fully appreciating its value, the appellant registered it in 1908 
for hams and bacon. It not only used it thereafter on hams and 
bacon, but upon beef, cheese, sausage, and other articles sold by 
it. In 1908 the appellant was not selling oleomargarine, but when 
it commenced its sale in 1910 it very naturally selected this brand 
or trade-mark as one to use in commending their highest and best 
grade of oleomargarine offered for sale by it. It is true it never 
registered the trade-mark for -oleomargarine, nor did it register 
it for its other products, except ham and bacon. This, it said, 
was due to the fact that it felt secure in its common-law rights 
thereto. 

That it was not its intention to abandon the “Orange Brand” 
trade-mark in the sale of oleomargarine, nor to surrender the same 
without consideration to the appellee, is shown by the fact that so 
late as 1919, after the use of the label and sign mentioned, it ob- 
tained a copyright for the “Orange Brand” carton to be used ‘in 
the sale of oleomargarine. This it would never have done, had 
it intended to abandon the use of the “Orange Brand” trade-mark 
in the sale of oleomargarine. 

The appellant was a large dealer in the products sold by it. 
It had many salesmen upon the road, and with its prestige and 
business reputation, aided, it is true, by the efforts of the appellee, 
the sales of the “Orange Brand’ oleomargarine largely increased 
from year to year. The increased sales inured to the benefit of 
the appellee, in that it increased the amount of its output. Before 
its association with the appellant, and before the latter’s zeal and 
energy were exerted in the sale of its products, the appellee was, 
comparatively speaking, a small concern. 

The efforts of the appellee, as manufacturer of the oleomar- 
garine sold under this brand, in keeping up its high standard of 
quality, may have largely aided in increasing its sales; but because 
of such fact it could acquire no right to it against the consent of 
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the appellant, when in its agreement with the appellant it had 
made no provision in respect thereto. The record discloses that 
in 1919 the aggregate sales of all products sold by the appellant 
amounted to over $8,000,000, and of this amount ninety per cent. 
thereof came from the sale of goods bearing its “Orange Brand” 
trade-mark. 

It is not shown from the evidence that the appellant ever 
abandoned said trade-mark, or lost its exclusive right to use it by 
laches or acquiescence. In our opinion the appellant has the ex- 
clusive right to the use of the “Orange Brand” trade-mark in the 
sale of oleomargarine, and the continued use of it by the appellee 
is an infringement upon that right. Consequently the court below 
erred in not granting a permanent injunction, restraining the ap- 
pellee in the use of said trade-mark. 

The decree appealed from will be reversed, and the case re- 
manded, in order that a permanent injunction may be granted, and 
evidence taken, if desired, upon the prayer of the appellee asking 
for an accounting. 

Decree reversed, and cause remanded; costs to be paid by 
the" appellee. 


A. H. Kunvtemann Co. v. Corxran, Hitt & Co., ef at. 
(111 Atlantic Rep. 476) 


Court of Appeals of Maryland 
June 17, 1920 
Rehearing Denied, October 6, 1920 


Trave-Marxs—INFRINGEMENT—“ORANGE BRAND.” 


Case at bar dismissed for the reasons stated in Corkran, Hill & 
Co. v. A. H. Kuhlemann Co., 10 T. M. Rep. 458. 


From a decree of Circuit Court No. 2 of Baltimore City, deny- 
ing an injunction, plaintiff appeals. Affirmed. 


Argued before Boyp, C. J., and Briscoz, Tuomas, Pattison, 
Urner, Stocxsripvce, ApkIns, and Orrurt, JJ. 
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George A. Finch, of Baltimore, for appellant. 
Edgar Allan Poe, of Baltimore (Bartlett, Poe § Claggett, of 
Baltimore, on the brief), for appellees. 


Pattison, J.: The bill in this case was filed by the appellant, 
asking for an injunction restraining the appellee from using the 
trade-mark “Orange Brand” upon its cartons, or otherwise, in the 
purchase, manufacture, or sale of oleomargarine, and for other 
relief which we deem unnecessary here to state. 

This bill was filed after the court had dismissed the bill in 
Corkran, Hill & Co. v. A. H. Kuhlemann Co., 111 Atl. 471 [10 
T. M. Rep. 458], decided at this term, in which the A. H. Kuhle- 
mann Company asked that Corkran, Hill & Co. be restrained in 
the use of said trade-mark for like purposes. The court below 
dismissed the bill in that case, but upon an appeal to this court 
the order dismissing the bill was reversed, and the case remanded, 
that an injunction be passed as prayed. 

For the reasons stated by this court in its opinion in that case 
(Corkran, Hill & Co. v. A. H. Kuhlemann Co.) for reversing the 
decree of the lower court, the order of the court below in denying 
the injunction in this case will be affirmed. 

Decree affirmed, with costs to the appellees. 


Unitep Cigar Stores Company or America v. Unitep Conrec- 
TIONERS, ET AL. 


Court of Chancery of New Jersey 
August 28, 1920 


Unram Competirion—ImiratInc NAME oF COMPLAINANT AND APPEAR- 
ANCE OF Buttprinc—“Unirep Cigar Stores” ann “Unirep Conrec- 
TIONERS.” 

Where, after complainant, the owner of many stores known 
throughout the country as the “United Cigar Stores,” which stores the 
public had long identified by means of a peculiar manner of painting, 
by distinctive signs and the complainant’s trade-mark on the windows, 
had leased a certain new store, defendants, incorporated as “United 
Confectioners,” rented the adjoining store, rendered its outward ap- 
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pearance practically identical with that of complainant’s store, and 
engaged in a business similar to complainant’s, the defendants were 
guilty of unfair competition. 


On motion for a preliminary injunction to restrain the de- 
fendant, United Confectioners, from engaging in unfair competition. 
Motion granted. 


Herbert J. Hannoch, of Newark, N. J., and Edward F. Spitz, 
of New York City, for the motion. 
Merritt Lane, of Newark, N. J., contra. 


Stevenson, V. C.: The complainant has a shop for the sale 
of tobacco and confectionery upon a prominent corner in the City 
of Newark, opposite the entrance of the Hudson Tube, where many 
thousands of persons pass daily. The complainant’s shop occupies 
only a small part, the curner, of a building which extends a con- 
siderable distance on one side of the shop along one street and on 
the other side along another street. 

The complainant’s shop is painted in conspicuous colors in 
which red largely predominates, and exhibits upon the plateglass 
front a device consisting of a shield in which in large letters is 
the word “United” and above which in smaller letters is the word 
“Cigars.” 

The defendant, the United Confectioners, after the complain- 
ant had established its shop on the corner, leased two shops adja- 
cent to the complainant’s shop, one of which two shops fronts on 
one street and the other on the other street. I inferred, although 
I do not think that there is any proof on the subject, that these 
two shops of the defendant communicate in the rear, constituting 
an ell. However that may be, the whole shop of the defendant, 
partly facing on one street and partly on the other, may be con- 
sidered as holding in its arms the comparatively small corner shop 
of the complainant. 

The charge of the complainant is that the defendant, the United 
Confectioners, by continuing the large red band above the com- 
plainant’s shop along over their own shop or shops, and by simulat- 
ing the complainant’s shield on the glass front of the defendant’s 
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shop, and by some other alleged simulations, such as the use of 
gold embossed letters for their sign, has created a deceitful and 
fraudulent appearance so that the purchasers of confectionery or 
cigars, in which both parties deal, are liable to enter the defend- 
ant’s shop and purchase goods supposing that they are in the com- 
plainant’s shop and are purchasing its goods. 

The complainant in the general scheme of its store front has 
followed the pattern in respect of color and form, etc., which it 
has employed in hundreds of other stores which it operates in 
various towns and cities throughout the United States. It does 
not appear that the defendant operates any other store besides this 
store in Newark, and the proofs show that until recently the pro- 
moters of the defendant’s business, who recently incorporated un- 
der the name of United Confectioners, were engaged in the saloon 
business, and that they established this confectionery business in 
Newark apparently without any intention of establishing other 
stores elsewhere. The defendant was free to dress the exterior 
of its store as it saw fit for its new venture. 

The case was originally presented on affidavits, including pho- 
tographs, and was argued at length. At my suggestion counsel 
agreed that I should with them inspect the store fronts in question, 
and accordingly with the attendance of counsel I went to Newark 
and carefully examined the exterior of the entire building in which 
the complainant and the defendant have their respective shops. 

A great many, perhaps the majority, of cases of alleged un- 
fair competition, consisting of a simulation of packages, labels, etc., 
are to be determined, after a few physical facts have been proved, 
by the test of the eye of the judge. The present case is one which 
veculiarly illustrates this characteristic of unfair competition cases. 
No description of these store fronts, no mere photographs, nothing 
short of a picture in colors would enable a court to make a satis- 
factory decision upon the matter in dispute. But beyond all pos- 
sible descripticns or pictorial representations the most adequate 
and satisfactory test can only be had upon an actual inspection by 
the judge of the store fronts in question. In unfair competition 
cases, labels and packages are always produced before the court 
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where the litigation relates to those things. A store front cannot 
be brought into court and so the court is obliged to go to the store 
front. 

With a few matters presented by proof,—things that I have 
referred to as physical facts, such as the businesses respectively of 
the two parties, their prior use of these colors and symbols, etc.,— 
this whole case might be decided on fina) hearing after the judge 
has stood in the street in front of this building and carefully in- 
spected from several points of view the different things in color, 
lettering, design, etc., which the defendant has done on each side 
of the complainant’s shop in this single building built uniformly 
of light brick and constituting a business unit in which not only 
the parties to this suit but other parties have their places of busi- 
ness. 

I do not intend to go into the particulars in regard to the 
simulation which I think is manifest in this case. In case of an 
appeal it may be necessary to file an opinion discussing these de- 
tails. No man of common sense in my judgment can stand across 
the street in front of these places of business without recognizing 
the similarity of the defendant’s fronts to the complainant’s front. 
Without careful study, and perhaps even after careful study, many 
persons in my judgment would consider that the defendant’s shop 
was practically a department of the complainant’s shop or that 
both shops were one establishment. The whole corner, including 
the complainant’s little shop and the defendant’s similar shops on 
either side is covered by practically the same broad, brilliant red 
band, and the defendant’s shop has conspicuously in front on the 
window a shield of substantially the same design as the complain- 
ant’s shield covered in large letters with the word “United,” over 
which in comparatively small letters appears the word “Confec- 
tioners.” 

Whether there is legal evidence in this case that the purchasing 
public have in fact been deceived or not, I find it impossible to 
escape the conviction that the defendant, whatever its actual inten- 
tion may have been, has in fact so simulated the exterior appearance 
on the street of the complainant’s shop that hundreds of persons 
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passing in this largely frequented and busy place would infer that 
the complainant’s shop and the defendant’s shop or shops in fact 
constitute a single commercial establishment in which cigars and 
confectionery are sold. 

The whole case is before the court as I have intimated above. 
There is nothing to suggest that more light can be thrown on this 
litigation if the injunction should be withheld until the final hear- 
ing. On final hearing the judge again in order to get the best 
evidence would be obliged to stand in the street and inspect these 
store fronts. I do not recall that there is a single fact in dispute 
which the judge should know when making his inspection of these 
stores. 

In my judgment this is a plain case for a preliminary injunc- 
tion, the terms of which may be settled on three days’ notice, if 


counsel do not agree to come before me for the purpose of settle- 
ment. 


ORDER FOR PRELIMINARY INJUNCTION 


This matter coming on to be heard before the court in the 
presence of Stein, Stein & Hannoch, solicitors for and of counsel 
with complainant, and Merritt Lane, Esq., solicitor for and of 
counsel with the defendants; and the bill of complaint, affidavits 
and schedules thereto attached having been read and filed, and 
the answering affidavits of the defendants having been read and 
filed, and the argument of the respective counsel having been 
heard, and the court having personally inspected and examined 
the premises in question, and having considered the matter and being 
of the opinion that the complainant is entitled to the relief prayed 


for in the bill of complaint in accordance with the terms of this 
order: 


It is on this 7th day of October, 1920, on motion of Stein, 
Stein & Hannoch, solicitors for and of counsel with complainant, 
ordered, that until the further order of this court in the premises, 
the defendants, United Confectioners and Herman Geltzeiler, and 
each of them, and their respective agents, officers, servants and 
attorneys, be and they are hereby enjoined from conducting and 
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operating their business in the store of Nos. 34-36 Park Place, 
and No. 2 Centre Street, Newark, N. J., in such a manner, by 
advertising or otherwise, as to deceive the public and lead or induce 
it to believe that their business is conducted by or in connection 
with the complainants. 

And it is further ordered that said defendants, and each of 
them, and their respective agents, officers, servants and attorneys 
be and they are hereby enjoined and restrained from using or main- 
taining the word “United” or any other word, in the form of a 
shield simulating, imitating or resembling the word “United” in 
the form of a shield on complainant’s registered trade-mark, in 
connection with the said business conducted by them in the store 
at Nos. 84-86 Park Place, and No. 2 Centre Street, Newark, N. J. 

And it is further ordered, that the said defendants, and each 
of them, and their respective agents, officers, servants and attorneys 
be and they are hereby enjoined and restrained from employing the 
word “United,” in connection with their business in said store at 
Nos. 84-86 Park Place, and No. 2 Centre Street, Newark, New 
Jersey, in such manner as to deceive the public and lead or induce 
it to believe that the business of the defendants at such place is 
conducted by or connected with the complainant. 

And it is further ordered, that the said defendants and each 
of them, and their respective agents, officers, servants and attorneys 
be and they are hereby enjoined and restrained from using upon 
or in connection with their store, at Nos. 34-86 Park Place, and 
No. 2 Centre Street, Newark, New Jersey, any emblem or device, 
or style of letiering, or size, form or coloring of signs, so resembling 
any corresponding feature of complainant’s store located at the 
corner of Park Place and Centre Street, Newark, New Jersey, as 
to deceive the public or lead it and induce it to believe that the 
said store of the defendants is conducted by or connected with 
the complainant. 
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DECISIONS OF THE COMMISSIONER OF PATENTS 


Representation of Goods 

Newton, C.: This is an appeal from the Examiner of Trade- 
Marks refusing to register the representation of a pair of gloves 
crossed and connected at their lower ends by a kind of scroll having 
thereon the words “Hallmark of Quality.” The exclusive use of 
the words alone is disclaimed. This mark has been refused on the 
ground that it amounts to a representation of applicant’s goods, but 
I cannot agree with this holding. The crossing of the gloves and 
the connection of their lower ends by a scroll carrying the words as 
stated constitute a sufficient amount of arbitrary matter to warrant 
registration, and the decision of the Examiner refusing the mark 
is reversed.* 

Trade-Mark Use 

NewrTon, C.: An application was made to register a ticket 
used by a trade organization upon clothing, certifying that the goods 
are produced under “sanitary conditions.” The ticket is not used 
as a trade-mark. It does not point to any particular origin. Reg- 
istration refused. (Compare Cigar Makers’ Union, 39 Fed. Rep. 
777, 779; Brockton Chamber of Commerce case, 116 Ms. Dec. 265 
[5 T. M. Rep. 254].)? 

Wuiteneap, A. C.: A label to be used by members of an or- 
ganization is not a trade-mark.’ 


Use in Interstate Commerce 

Newton, C.: The registration of “Valley Forge Special’ for 
beer was objected to because since the sale of beer is now pro- 
hibited by the Constitution, the mark could not be used in inter- 
state commerce. But some states have legalized the sale of beer, 
and it might be sold upon the prescription of a physician. If the 
Examiner can prove that it is “unlawful to sell beer in all states,” 
the case may be called up again.* 


1 Ex parte, Thomas H. Hall, 134 Ms. Dec. 478, May 17, 1920. 

*Ex parte, United Garment Workers of America, 133 Ms. Dec. 274, 
Jan. 3, 1920. 

° Ex parte, United Cloth Hat & Cap Makers of America, 133 Ms. Dec. 
483, Feb. 21, 1920. 
* Ex parte, Scheidt Brewing Co., 134 Ms. Dec. 359, Apr. 29, 1920. 
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